Sir Lym Pilkington, B irronet, Ma Cuihbertjon, Widow, 


APPELLANT. RESPONDENT. 


The Reſpondent's C A 8 E. 


ENOX SMI T Hh, Widow and Relict of George Smith Eſq; and Daughter and Heir of 
Cuthbert Harriſon Eſq; being ſeiſed in Fee of the Mannor or Lordſhip of Aer Se:by, and 
other Lands in the County of the City of York, of the Value of 1000/7. per Annum, a d 
poſſeſod of a perſonal Eſtate of the value of 2000/. about the Month of March 1698, 

| intermarried with Sir Lyon Pilkington, bur before ſuch Marriage, 

By indenture Tripardite, ſhe did grant to Truſtees and their Heirs, the taid Mannor and Lands to 13 Ae 1592, 

the Uſe of her lit for Life, with Remainder to the Iſſue of the intended Marriage, Remainder to the 

Survivor of them the ſaid Sir Lyon Pilkington, and Lenox in Fee, 

| I is thereby covenanted and agreed, that the ſaid Lenox ſhou'd convert and take to her own Uſe, 
all and every, or any of the Rents, Iſſues, and profits of the Premiſes, from and after the Varriige, 
during her Life, at her own Will and Pleaſure; and might take and diſpoſe rhe Rents and Profits 
of a Copyhold Eſtate at Hemingbrough, in the County of York, and all her perſonal Eſtate to ſuch Ules 
and Intents as to her might ſeem firting ; and Sir Lyon, during her Life, was not to intermeddle there» 
with; and in Caſe ſhe ſurvived Sir Lyon, ſhe was not to claim any Dower out of his Eltate. 

Cuthbert Harriſon Eſq; Father of the ſaid Dame Lenox dyed. tori ved; 

By Indenture a Fine is covenanted to be leyyed of the ſaid Mannor and Premiſes, to the ſame Uſes 20 +..1, 1699 
as are in the laſt mentioned Indenture. 2 WER 0 

The ſaid Fine was levyed accordingly, | 

The faid Sir Lyon Pilkington, having thereby ſecured to himſelf his ſaid Wife's Inheritance. of ſuch 
great Value as aforeſaid, in Caſe he ſhou'd happen to ſurvive her, ſoon after took occaltion io ave her, 
and live ſeperate from her for near Eight Years, and till the time of her Death, and ſeldow or never 
came near her, but when he wanted to get Money from her, or to prevail with her to pay his Debts. 

Thar notwithſtanding this unkind Uſage, the ſaid Dame Lenox voluntarily allowed Sit Lyon 3524. per 
Annum out of her own Rents, and maintained herſelf and Servants out of her own ſeperate Eſtate; 
and the ſaid Sir Lyon was never put to one farthing Charge upon her Account; but on the contary, 
was Maintained aud Supported by her, af:er ſuch ill Treatment and Neglect as aforeſaid. 

The ſaid Dame Lenox, in order to diſpoſe of her ſepcrate perſonal Eſtate, which ſhe had faved in:; 74 
about eight Years time, and which amounted only to about 500, in Money, beſides her dreſſing plate, 
Wearing Apparel, Necklace, Eai- Pendants, ſome Houſhold and other Goods, not excel ding in the 
whole 500 /. more, purſuant to the Power to her reſerved by the two before-· mentioned Indenrures of 
the 18h of March 1698, and 20th of July 1699, by ker Deed of Gitt, did give and grant to the Re- 
ſpondent all and ſingular her Goods, Chattles, and perſonal Eſtate, 

Ihe Reſpondent by her Deed- Poll, did declare that the ſaid Dced of Gift was only made in Truſt x ; 
for the Benefit of ſuch Perſon and Perſons; and that the ſaid Pet ſonal Eſtate ſhould be diſtributed 
in ſuch manner and proportion as the faid Dame Lenox Pillingroz ſhou'd appoint, by writing under 

her Hand, atteſted by two or more credible Witneſſes. £7 

The ſaid Dame Lenox Pilkinzton, by her Decd of Appointment, atteſted by three credible Witneſſes, 
reciteing the ſaid Deed of Gift and Declaration of Trulb, did dircet and appoint a Diſtribution ot her 
perſonal Eſtate, to be made to ſeveral of her Friends and Acquaintance in ſuch manner as is therein par- 
ticularly mentioned; and glvcs to the Charity School Girls in 8. A Get York, thirty Pounds for 
a Fund for them: To the Poor of Hemingbrough-Pariſh ten Pounds: To the Poor of St. Martins Pariſh 
in Conny: Street Tork five Pounds, and directs that if her perſonal Eſtate falls ſhort to make up the 
Charities, proportionable Abatements fhonld be made in them; and if there happen any Surpluſzge 
the ſame ſhall be apply*d to augment the Charities, | 

Dame Lenox Pilkington dyed. _ 3 

Sir Lyon Pilkington exhibits his Bill in Chancery, againſt the Reſpondent for an Account of the Perſo. 17 2 = < : 
nal Eſtate in the Poſſeſſion of the ſaid Dame Lenox at the time of her Death, which had fincecome to the? 107 
Hands of the Reſpondenr, to which Bill the Reſpondent put in her Anſwer, and exhibited a crofs Bill 
agiinſt Sir Lyon, to have the Truft repoſed in her by the taid Dame Lerox to be Exccated: And both 
the Cauſes coming to be heard before the late Lord Chancellor, 

The Count ( inter alia) declared that the Perſonal Eſtate of the ſaid Lady Pilkington, which was - 

| . . oh . , 5 : | 9 Feb. 1907; 
her own at the time of her Inter marriage with Sir Lyon with the produce thereof, was and onght ro Ds 

be deem'd and taken as part of her ſeparate Perſonal Eſtate at her own iDifpoſal. But that the Perſo. "EE 

nal Eſtate of Mr. Cuthbert Harriſon her late Father, which acctu'd to her after her Marriage with Sir Lyon, 

ought not to be taken as part of her ſeperate Perſonal Eſtate, or within her Diſpofal, but did belong 

ta Sir Lyon; and that in Caſe ſhe had diſpoſed of her ſaid Father's Perſonal Eſtate, ſo accruing ro her 

after her Marriage with Sir Lyon, that the ſame ought to be made good to Sir Dona out of the ſurplus 


ly 1705. 
July 1706. 
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11 July 1706, 


of her own ſeperate Perſonal Eſtate, before ſuch ſurplus ſhould be applyed to the encreate of the Cha- 


rities; and the Court did eſtabliſh the diſpoſition made by the ſaid Lady Pilkingron of hes own ſe pa- 
rate Perſonal Eſtate, as alſo the ſaid Charities; and it was referred to a Maſter to take the Account, and 
Certify any Maiter of Doubt or Difficulty ſpecially to the Court, and to Tax the Reſpondent her Coſts. 

That the Maſter took the ſaid Account, to which Exceptions were taken by both ſides, and the ſatme 
have been argued, determined, and acquieſced in; Bur the Maſter cettifying ſpecially that he found 
by the depolition of the Defendant Mrs. Bantry, that Cutbbert Harriſon Eſq; about fix Months before 
his Death came from Acaſter to Table at Work, and brought with hima large leather Portmantle, 
wherein was a very conſiderable Sum of Money, which Portmantle the ſaid Mr. Harriſon leit with the 
Defendant Bamtry for ſeveral Months, until about a fortnight before his Death, when he ordered the 
taid Portmantle to be taken from her, and carried the ſame with him to Ataſter, and about Ten days 
after Mr. Harriſon dyed; and about ſix days after his Death, Dame Lenox Pilkington decerſ:d came 10 
the ſaid Mrs. Bamtry's Houſe, and brought with her the ſaid Portmantle, and gave Mrs, Bantry the Ney 
thereof, and order'd her to tell over the Money her Father Harriſon had left therein, and upon count- 
ing the ſame, found 1100 J. in Silver, and 37 odd Guineas in Gold, which the ſaid Dame Lenox to 
into her own Cuſtady, and ſome ſhort time after gave Sir Lyon Pilkington only 5001. and kept to he- 
own uſe the remainder of the ſuid Money and Gold, and with part thereof paid feverat Debts which fe 
oed before her Marriage with Sir Lyon amounting to 4401. 16 s, 64. 
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3 Aay 1710. 


12 Aug. 1712. 


19 Jau. 1719. 


Note. 


Note, 


That upon arguing the ſpecial Matter of the ſaid Report, ard by a ſubſequent Order upon rearguing 


the ſimey It was order'd that the faid Sir Lyon Piltington thould be examined upon Interrogatories for 


diſcovery ot what of rhe Money in the Portmantle, over and above the ſaid 501. was concealed from 
lim, aud did not come to his Hands or Uſe; and alſo what of the Money found in the Portmantle, 
was paid fer the Debts of the ſaid Lady Pilkington betore Marriage, above the ſaid 4601. 16 5s. Ga. 

Sir Lyon upon his Examination ſaid, that he did not know, nor never heard of any Money that was 
left by Cuthbert Harriſon Eſq; in the Portmantle in Mrs. Pamry's Depoſition mentioned, untill the ſame 


was diicovered by the ſaid Depoſition, or ſome ſmall time before, 


Tae ſpecial matter of the ſaid Report coming on to be further heard before the Right Honourable 


tlie Lord Keeper, It is ordered, that the ſurplus of the ſaid 11091. and 350 odd Guineay above the ſaid 


001, and the ſaid 4601. 16 5. 6 d. be made good to rhe ſaid Sir Lyon, according to the Decree, 

Sir Lyon hath appealed from the Decree and laſt meution'd Order for that, as he averts he is in the 
Nature of a Creditor of the ſaid Dame Lenox?s ſeperate Eſtate, for the Money in the Portmantle ſuppo- 
ſed to be concealed from him; and that the ſame ought to have been decrced to be made god to him as 
ſuch, and before any voluntary Diſpoſitions of the taid Dame Lensx ſhould take place. 

The Lady Pilkingror's whole ſeperate perſonal Eſtate at her Death did not excceed 1000/7. out of which 
the Reſpondent paid for the Funeral Charges, and Debts of the ſaid Lady Pilkington (which Sir Lyon by 
Law was liable to pay) 292 J. 14s. 11 4. 

That Sir Lyon hath bcen ſoradverſary in his Proceedings, that he hath occaſioned the Reſpondent 
neceſſirily to expend for the Charge of theſe Suites 5001 lat the leaſt, and She by the Decree is 
to have her Coſts ia the firſt place out of the ſeperate Eſtate of the Lady Pilkington. 

The Reſpondent is 601. out of Pocket for keeping two Coach-horfes, given by the Lady Pilkington 
by her Decd of Appointment to her Couſin Lowther, Sir Hon oppoling the faid Gift, which charge 
the Court of Chancery would not allow to the Reſpondent, ſo that the Reſpondent will thereby, 
and by what her Coſts when taxed will fall ſhort of what ſhe is out of Pocker upon that Score, be 
a very great Loſer by taking upon her the Burden of this Truſt, 

Ihe Reſpondent inliſts that the late Lord Chancellor's Decree in poſtponing the Appellants 
demand to the Gifts, Diſpoſitions and Charities of the Lady Pilkington is well founded upon 
the Defendants Anſwer in Chancery to the Reſpondents Bill: Whereby he admits, that the ſaid Mr. 
Harriſon left a perſonal Eſtate of the value of 1500/7, or thereabouts, and that he had only 
500 l. thereof, but ſays he did leave the Management and diſpoſal of the ſaid Mr. Harriſons per- 
ſonal Eſtate to his Wite the Lady Pillington without any Contradiction of his: And the ſaid De- 
cice having alſo been ſo long acquieſſed in and proceeded upon by Sir Hon Pillngeon the Reſpon- 
dent hopes the ſame ſhall not be reverſed. | 

If the Decree ſhould be reverſed all the Gifts, Diſpoſitions and Charities of the Lady Pillisgton 
(ho was ſo great a Fortune to Sir Lyon) will be diſappointed, and Sir Don will not benefit a- 


| boye 200“. by it, and beſides his Ladys old Cloaths muſt contribute ro make up that Sum. 


Wherefore the Reſpondent humbly hopes That this Honourable Houſe will afi-me the Decree, 
aud that the Appellants Petition and Appeal ſhall be diſmiſſed nith Coſts. 
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